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CONSTRUCTION INDUSTRY SAFETY COALITION 

The Honorable David Michaels 
Assistant Secretary of Labor 

February 11, 2014 

Occupational Safety and Health Administration 
U.S. Department of Labor 
Room S-2002 
200 Constitution Ave., NW 
Washington, DC 20210 

Re: Construction Industry Safety Coalition 
Comments to NPRM on Occupational Exposure to Crystalline Silica 
!Docket No. OSHA 2010-0034) 

Dear Dr. Michaels: 

I write on behalf of the Construction Industry Safety Coalition ("CISC"). CISC 
respectfully files the enclosed written pre-hearing comments on OSHA's Proposed Rule 
on Occupational Exposure to Crystalline Silica, 78 FR 56274 (Sept. 12, 2013). CISC 
appreciates OSHA's consideration of the information and data presented in these 
comments. 

Enclosures 

Sincerely, 

JACKSON LEWIS P.C. 

w~ 
Bradford Hammock 
Nickole Winnett 

c/o Jackson Lewis P.C., 10701 Parkridge Blvd, Suite 300, Reston, VA 20191 
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Construction Industry Safety Coalition 

Comments to NPRM on Occupational Exposure to Crystalline Silica 

(Docket No. OSHA 2010-0034) 

The Construction Industry Safety Coalition ("CISC") respectfully files the following 

written pre-hearing comments on OSHA's Proposed Rule on Occupational Exposure to 

Crystalline Silica, 78 FR 56274 (Sept. 12, 2013). The CISC appreciates OSHA's 

consideration of the information and data presented in these comments, as well as the CISC's 

written hearing testimony attached as Exhibit A and also filed separately in the docket for the 

proposed rule. 

The CISC is comprised of 25 trade associations representing virtually every aspect of 

the construction industry. The members of the CISC are as follows: 

American Road and Transportation Builders Association 

American Society of Concrete Contractors 

American Subcontractors Association 

Associated Builders and Contractors 

Associated General Contractors 

Association of the Wall and Ceiling Industry 

Building Stone Institute 

Concrete Sawing & Drilling Association 

Construction & Demolition Recycling Association 

Distribution Contractors Association 

Interlocking Concrete Pavement Institute 

International Council of Employers of Bricklayers and Allied Craftworkers 

Leading Builders of America 

Marble Institute of America 

Mason Contractors Association of America 

Mechanical Contractors Association of America 

National Association of Home Builders 

National Association of the Remodeling Industry 

National Demolition Association 

National Electrical Contractors Association 

National Roofing Contractors Association 

National Utility Contractors Association 
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Natural Stone Council 

The Association of Union Constructors 

Tile Roofing Institute 

Attached as Exhibit B to these comments are brief descriptions of the CISC participating 

associations, their membership, and the job tasks their members perform. 

The CISC was formed to provide OSHA thoughtful, data-driven comments on the 

proposed rule. By pooling resources and members from the wide range of trades affected by 

the proposal, the participating construction industry trade associations believe that stronger 

and more detailed comments can be submitted to OSHA during the rulemaking process. The 

CISC speaks for small, medium, and large contractors; general contractors; subcontractors; 

union contractors; etc. The CISC respectfully suggests that no group in the construction 

industry is better positioned to provide OSHA information regarding the appropriateness of 

the proposed rule on construction employers. 

The CISC has its roots in a long-standing group of construction industry trade 

associations who for decades have met to discuss safety and health initiatives in the 

construction industry. The Construction Association Safety and Health Information Network 

or "CASHIN" has historically been involved in employee safety and health matters. 

CASHIN members meet periodically to discuss injury and illness trends in construction, 

outreach and assistance, and OSHA initiatives that impact the construction industry. 

The CISC and its member associations recognize the hazards posed by crystalline 

silica at construction worksites. Crystalline silica is ubiquitous on construction sites 

throughout the country. It is omnipresent in almost everything that is done on a construction 

site. The CISC recognizes that it is incumbent upon the construction industry to take 

measures to protect employees from exposure to crystalline silica. Notwithstanding this 

rulemaking, the CISC patticipating associations will continue to take steps to educate 

members and work to control exposure to crystalline silica at all construction worksites. 

The CISC's comments are divided into several sections. Part II provides an 

Executive Summary. Part III gives a high-level synopsis of the CISC's interpretation of the 

proposed rule. Patt IV discusses certain procedural issues with OSHA's preparation of the 

proposal, including a discussion of the Small Business Regulatory Enforcement and Fairness 

Act ("SBREFA") process and OSHA's involvement with the Advisory Committee on 
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Construction Safety and Health ("ACCSH") vis-a-vis the proposed rule. Parts V and VI 

discuss the CISC's analysis of OSHA's technological and economic feasibility conclusions. 

In Part VII, the CISC comments on the major proposed ancillary provisions and their 

application to the construction environment. Part VIII addresses the regulatory alternatives 

put forward by the Agency and Part IX provides a brief discussion of OSHA's risk 

assessment from the CISC's perspective. And finally, Part X responds to a few questions 

and issues posed by OSHA - upon which comment was requested - of relevance to the 

construction industry and not otherwise addressed in other sections. 1 

II. Executive Summary. 

OSHA's proposed crystalline silica rule for construction is potentially the most far­

reaching regulatory initiative proposed by OSHA for the industry. Crystalline silica is 

everywhere on a construction site. It is found in numerous building materials and a number 

of job activities result in the release of a certain amount of respirable crystalline silica. 

OSHA is proposing to reduce the permissible exposure limit ("PEL") for silica for 

construction work from the current level of 250 Jlg/m3 to 50 Jlglm3
• The Agency is also 

proposing an action level ("AL") of 25 Jlg/m3
, which will trigger the standard's exposure 

monitoring provisions. Exposure monitoring is just one of numerous ancillary provisions in 

the proposal. Other provisions include requirements for regulated areas or written access 

control plans; prohibitions on work practices on construction sites such as compressed air, 

dry sweeping, and dry brushing; medical surveillance; respiratory protection; training and 

hazard communication; and recordkeeping. OSHA has also proposed an alternative to the 

'The CISC was disappointed that the Agency would not give a 90-day extension of the pre­
hearing comment period to interested stakeholders. The CISC hoped to be able to gather 
additional data and information to provide OSHA regarding, in pmticular, exposure monitoring 
and the effectiveness of controls. The very limited time available has precluded the CISC from 
providing this information in these comments. In the CISC's view, the time constraints put on 
stakeholders to review OSHA's proposal, economic and technological feasibility analysis and 
supporting documentation and prepare comments, generate feedback and data fi·om invested 
stakeholders, etc., were unnecessm·ily constrained by the Agency. By doing so, the CISC 
respectfully states that the rulemaking record will not represent the best available evidence. In 
addition, the CISC notes that OSHA's last minute, second extension of the comment period due 
to errors with the website accepting stakeholder comments did nothing to address the CISC's 
concerns. That further extension was only for an additional two weeks and was granted too late 
in the process (three days before the January 27 comment deadline) to allow stakeholders time to 
expand upon their comment drafts in a meaningful way. 
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exposure monitoring provisions through a "Table 1." Table I sets forth specific job 

activities, engineering and work practice controls, and respiratory protection that if followed, 

would exempt employers from compliance with the standard's monitoring requirements. 

In the proposed rule, OSHA has preliminarily concluded that this regulatory scheme 

is required to reduce the significant risk of silicosis and other adverse health outcomes. For 

construction, OSHA concludes that the rule is technologically feasible in ten out of 12 

construction activities, with abrasive blasting and tuckpointing/grinding being the only 

exceptions. The Agency also concludes that the proposal would be economically feasible, 

resulting in an overall annual cost to the construction industry of approximately a half a 

billion dollars. 

The CISC has reviewed the proposed rule and supporting analyses and, for numerous 

reasons, believes that the Agency has not met its burden of demonstrating that the proposal is 

technologically and economically feasible. In addition, OSHA's proposed ancillary 

provisions - which are very similar to the ancillary requirements included in other OSHA 

health standards - are unworkable in the construction enviromnent. 

The CISC does not believe that OSHA has shown that the proposed PEL is 

technologically feasible, (i.e., that it can be met by the construction industry in most 

operations most of the time). OSHA's overall analysis falls short for several reasons: 

• OSHA has not identified all of the construction tasks and worker job 

categories that would be affected by the proposed rule, nor has OSHA 

addressed the omitted tasks and job categories in the technological and 

economic feasibility analyses. 

• OSHA is incorrect and has no justification in assuming for all construction 

worker exposure samples of less than full-shift duration that the sampled 

workers have no exposure for the unsampled remainder of their shift. 

• OSHA's analysis does not consider the broad range of tasks and variety of 

settings and environments in which construction work occurs. 

• OSHA's assumption about compliance on multi-employer worksites does 

not account for exposure effects. 
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In addition, a detailed examination of each individual assessment of the identified 

construction activities shows that OSHA has not met its burden of proving technological 

feasibility. Ironically, the flaws in OSHA's technological feasibility analysis can best be 

seen through Table 1. Of the 13 operations included in Table 1, eight of the operations 

provide for some form of respiratory protection under certain conditions of use. Using 

respiratory protection in two-thirds of construction operations does not constitute reaching 

the PEL with engineering and work practice controls in most construction operations most of 

the time. 

Moreover, OSHA's economic feasibility analysis understates by significant margins 

the true cost and impacts of the proposal on the construction sector. OSHA has omitted 1.5 

million workers in the construction industry who routinely perform dusty tasks with silica­

containing materials fi·om its analysis of the economic costs and impacts of the proposed 

rule. These workers - members of large construction trades such as plumbers and plumber 

helpers, roofers, electricians, and electrician helpers, and including specialty trades such as 

plasterers and stucco masons and helpers and tile and marble setters - perform many tasks 

nearly identical to those performed by occupations included by OSHA, such as bricklayers, 

concrete finishers, and construction laborers. Together, the additional occupations increase 

OSHA's base estimate of the affected construction workforce by approximately 50 percent. 

In addition, by relying on highly unrealistic assumptions about control equipment 

deployment and use in the construction industry, OSHA underestimates the costs of 

complying with the engineering requirements of its proposed rule. Furthermore, OSHA's 

calculations of the percentage losses in time, or productivity penalties, involved in 

conducting a task with controls (e.g., LEV or wet methods) relative to conducting the task 

without controls are understated and only relate to productivity losses for labor, but not for 

equipment. OSHA has incorrectly estimated costs for engineering controls by assuming a 

more limited number of at-risk workers, than will be truly affected by any final rule. 

In total, the CISC estimates that the costs of the proposed rule are understated 

approximately by a factor of at least four. 

The CISC participant associations also discussed the ancillary provisions of the 

proposal with their members to gauge the extent to which they are necessary and workable in 

the construction industry. Unfortunately, the feedback was not positive on several levels. 

The exposure monitoring provisions, which are based on other health standards, are 

unworkable given the range of exposure conditions, environments, operations, and materials 
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